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UNI TED STATES OF AMERI CA
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JOSEPH M DEL BALZO,
Acting Adm ni strator,
Federal Avi ation Adm nistration,
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Dockets SE-12882, 12883,
) 12884,
12885,
V. 12909, 12911,
and 12912
AVI ANCE | NTERNATI ONAL, | NC.
GEORGE ARTHUR MOORE
OMER SECKI NGER GRCSS,
MARCUS TED M LLER
JAVES ROBERT HAVKI NS,
W LLI AM ELLI OTT DUNVWODY, and
DAVI D WARREN W LKI NSON

Respondent s.

N N N N N N N N N N N N N

CPI Nl ON AND ORDER

The Adm nistrator and all seven of the respondents have
appealed fromthe oral initial decision Admnistrative Law Judge

Jinmmy N. Coffrman rendered in this proceeding on January 14, 1993,
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at the conclusion of a three-day evidentiary hearing.' By that
decision, the law judge affirnmed in part enmergency orders of the
Adm ni strator which sought to revoke the Part 135 Air Carrier
Certificate held by respondent Aviance and all of the airman
certificates held by the carrier's six pilots.? The |aw judge,
on allegations that the respondents had falsified certain flight
training records in violation of section 61.59(a)(2) of the
Federal Aviation Regul ations (14 CFR Part 61),° sustai ned
revocation as to Aviance and respondents More and W ki nson, but
nodi fied the orders issued to respondents Hawki ns, Dunwody,

Goss, and MIller to provide for six-nonth suspensions.® The |aw

'!An excerpt fromthe hearing transcript containing the
decision is attached.

2All of the airman respondents except respondent M|l er held
airline transport pilot certificates. Respondent MIler had a
commercial pilot certificate and a nmechanic certificate.
Respondents Mbore and Gross also held flight instructor
certificates, and, in addition, respondent Moore held nmechanic
and flight engineer certificates.

3FAR section 61.59(a)(2) provides as follows:

"861.59 Falsification, reproduction, or alteration of
applications, certificates, |ogbooks, reports, or
records.

(a) No person may nake or cause to be made- -

* * * * *

(2) Any fraudulent or intentionally false entry in any | ogbook,
record, or report that is required to be kept, made, or used, to
show conpliance with any requirenent for the issuance, or
exercise of the privileges, or [sic] any certificate or rating
under this part...."

‘A copy of the Decenber 11, 1992 Energency O der of
Revocati on agai nst respondent Aviance is attached. It contains
essentially all of the allegations that al so appear in the orders



3
judge al so found that while Aviance, as alleged, had violated the
recor dkeepi ng requirement in FAR section 135.63(b),” it had not
used a pilot (nanely, respondent MIller) who did not neet initial
and recurrent pilot testing requirenments, which would have

vi ol at ed FAR sections 135.95(b) and 135.293(a)(2) and (3).°

(..continued)
i ssued to the individual respondents.

°FAR section 135.63(b) obligates a Part 135 certificate
hol der to keep for at least twelve nonths the records required to
be mai nt ai ned under section 135.63(a)(4). That section provides
as follows:

"8135. 63 Recordkeepi ng requirenents.

(a) Each certificate holder shall keep at its principal
busi ness office or at other places approved by the Adm nistrator,
and shall nmake available for inspection by the Adm nistrator the
fol |l ow ng- -

(4) An individual record of each pilot used in operations
under this part, including the follow ng information:

(1) The full name of the pilot.

(11) The pilot certificate (by type and nunber) and ratings
that the pilot holds.

(ti1) The pilot's aeronautical experience in sufficient
detail to determine the pilot's qualifications to pilot aircraft
in operations under this part.

(tv) The pilot's current duties and the date of the pilot's
assi gnnent to those duties.

(v) The effective date and class of the nedical certificate
that the pilot holds.

(vi) The date and result of each of the initial and
recurrent conpetency tests and proficiency and route checks
required by this part and the type of aircraft flown during that
test or check.

(vii) The pilot's f
determ ne conpliance wt
part.

l[ight time in sufficient detail to
h the flight time [imtations of the
(viii) The pilot's check pilot authorization, if any.
(1x) Any action taken concerning the pilot's release from
enpl oynent for physical or professional disqualification.
(x) The date of the conpletion of the initial phase and each
recurrent phase of the training required by this part."

®Consistent with the dism ssal of those charges against the
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On appeal, the Adm nistrator argues that the |aw judge erred
in reducing the sanction for any of the pilots found to have
falsified training records. The respondents, in their appeals,
contend that the |law judge erred in upholding any of the charges.
Qur review of the briefs and the record persuades us, as
di scussed bel ow, that the respondents' appeals should be granted,
a conclusion that noots the appeals filed by the Administrator.’
The fal sification charges in these consolidated cases are
predi cated on the Adm nistrator's belief that certain 1991 Part
135 "Airman Conpet ency/ Profici ency Check"” records, FAA Form 8410-
3, submtted to FAA inspectors during a quality audit of the
carrier conducted in early 1992, reflect flight checks for
Avi ance pilots Goss, MIller, Hawkins, Dunwody, and W/I ki nson
that had not in fact been acconplished. Consistent with that
belief, the Adm nistrator at the hearing sought to prove that
such checks could not have taken place and, therefore, the
representations in the flight evaluation records that they had
taken place amounted to intentionally false or fraudul ent
statenents. W agree wth the respondents that the
Adm nistrator's evidence was insufficient to establish the
section 61.59 violations all eged.
(..continued)
carrier, the | aw judge dism ssed the correspondi ng charges (under
sections 135.293(a) and 135. 343) agai nst respondent MIler, who
the | aw j udge concl uded had not served as a crewnenber before
acconpl i shing appropriate initial and recurrent training.

‘Both the Administrator and the respondents have filed reply
briefs opposing each other's appeal s.
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This proceeding is sonewhat atypical in that in nost cases
involving falsification charges, there is no doubt that a fal se
statenment has been nade in sone record. Rather, the issue is
usual |y whether the individual who made the statenent did so
intentionally, an elenent that al nost invariably nust be
established circunstantially, since direct evidence of intent is
rarely available. Here, by contrast, the issue is not whether
there was an intentional falsification; the issue is whether
there was a falsification at all. W think the Admnnistrator's
proof must be nore conpelling in the latter situation, for it is
far nore difficult to defend against a case that is based on
conjectural liability. It is in the light of these
considerations that we note that the Adm nistrator did not
produce any direct evidence that respondent More, the carrier's
check airman, had created bogus flight check fornms for his
carrier's pilots. For the reasons to which we now turn, we are
not persuaded that the circunstantial evidence the Adm nistrator
relied on in support of his belief that the checks had not been
done was adequate to prove the falsification charge agai nst that
respondent.

The conclusion of the |aw judge that respondent More
falsified the flight check forns is, for the nost part, based on
the negative inferences that he drew from (1) the inability of
several air traffic controllers, famliar wth Aviance's Lear
jets operations at the Macon, Georgia, airport, to recall any

training flights, involving nultiple approaches, by Aviance
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pilots during 1991; (2) the fact that the flight checks in nost
cases had not been | ogged by the Aviance pilots in their personal
| ogbooks; and (3) his own belief that the pilots would not have
been able to performthe flight checks in the anount of tine
listed on the forms.® As to the first basis, we do not doubt
that the controllers at an airport of light to noderate traffic
activity would likely be cognizant of many, if not nost, of the
operations conducted there, at |east during duty hours.
Not wi t hst andi ng that recognition, we have at |east two concerns
with the law judge's reliance on the controllers' testinony in
this matter. One is the lack of any proof, aside fromthe
generalized belief that one or another of the several controllers
who testified would in all probability have been on duty on the
rel evant dates, that any of the controllers had in fact been in
the tower or handling approach control when the flight checks
assertedly were given or taken. Second, respondents, by
identifying a training flight in 1991 of which the controllers
who testified were unaware, denonstrated that their nenories were
not dispositive, either because they may not have been on duty or

because they failed to recollect.® It seenms to us that since at

8 There was al so sonme evi dence, either not disputed or
conceded by respondents, that the dates shown on sone of the
flight check forms may have been incorrect by several days. W
do not understand the Adm nistrator to be arguing that such
m stakes, if that is what they were, would be material for
pur poses of a section 61.59 charge.

°Respondent's Exhibit R-8 indicates that an FAA i nspector
gave respondent Moore a flight check involving nultiple
approaches at Macon on August 5, 1991. This operation appears to
have escaped the controllers' attention. Since others, including
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| east sonme training flights by Aviance pilots were perfornmed at
the airport despite the controllers' contrary recollections, such
recol | ections should not have been accorded such heavy wei ght by
t he | aw j udge.

As to the evidence on the logging of the flight time for the
proficiency checks, we do not share the |aw judge's apparent view
that the fact that a pilot has not |logged a training flight |eads
necessarily to the conclusion that no training was received. At
the sane tinme, we recognize that the absence of a | ogbook entry
for a flight a pilot was entitled, but not required, to | og would
certainly be corroborative of direct evidence that no training
flight had occurred, especially for a pilot who needed to
accurmul ate hours for a higher certificate.' Such a circunstance
does not appear to have been a factor in this case, however, and,
again, since the records for the flight checks had not otherw se
been shown to be apocryphal, we think the | aw judge read too nuch
into the evidence concerning the Aviance pilots' | ogbooks.

The | aw judge' s apparent belief that thorough or conplete
flight checks could not have been performed in the tines given on
sone of the fornms is inconsistent with the evidence of both
(..continued)
the half dozen or so at issue in this proceeding, nay have al so
gone unnoticed, the controllers' recollections are not
di spositive.

As noted supra, all but one of the Aviance pilots already
had airline transport pilot certificates. For the one pilot who
did not (respondent MIler), the central issue was not so nuch
whet her he had been given a flight check, but in which nonth had

it been given. That pilot testified that he had | ogged the check
flight.
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parties and, therefore, provides no basis for finding that the
checks were not given. In this connection, an FAA inspector
testified that 1.9 hrs. for a flight check would be "reasonabl e"
and 1.6 hrs "adequate" (See transcript at 120, 122), and
respondents introduced as exhibits flight check forns
denonstrating that such testing had been conducted by an FAA
i nspector on respondent Moore in as little as 1.2 and 1.1 hrs.

In view of the foregoing, we nust reverse the falsification
findings as to respondents Moore and Avi ance, for the
Adm nistrator clearly did not advance evidence sufficiently
probative, reliable, or substantial to support the violations
sustai ned by the law judge.' However, even if the evidence had
been sufficient to sustain violations by respondents Myore and
Avi ance, it would not follow, as we next discuss, that
falsifications by the conpany's other pilots had been shown.

Al of the flight evaluations for pilots Goss, Mller,
Hawki ns, Dunwody, and W I ki nson were signed by respondent Mbore,
who owns respondent Avi ance and serves as both a check airman and
line pilot for the conmpany.'? Thus, assuming, arguendo, that the

records contain entries that falsely reflect flight checks that

"The falsification charge agai nst respondent Aviance is
predi cated solely on the alleged falsifications of its enpl oyees.

2The testinmony of respondent Moore indicates that
respondent WI ki nson, Aviance's chief pilot, prepared sone or al
of the check forns frominformati on Moore supplied him There is
no evidence to support the | aw judge's specul ation that they were
in "cahoots" to falsify records, although there is evidence that
woul d support a finding that respondent WI ki nson may have nade
errors as to the dates he put on sone of the forns.
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were not given, in order to establish that these pilots violated
FAR section 61.59, it would have to be shown that they caused
such entries to be made. We find no evidence in the record which
woul d support such a conclusion.® It is not enough, in this
connection, for the Admnistrator to have advanced certain
circunstantial evidence, as previously discussed, that woul d be
consistent wwth a finding that the flight checks did not occur as
reflected on the forms.' Rather, the burden was to show t hat
the pilots who the forns indicate More had eval uated were in

sone way responsible for the manner in which the forns were

BWe find no nerit in the Administrator's suggestion that
the respondents admtted in their answers to the revocation
orders (which served as the conplaints herein) that they had
caused false entries to be nmade in their records. Wat they
admtted was that entries relevant to their performance of flight
checks, which they naintai ned had been properly perfornmed, were
made on fornms that were given to the Adm nistrator. |n other
words, the individual pilots did not deny that they were the
predi cates for the preparation of forns for various flight
checks. We do not view such an acknow edgenent as supplying the
el ement of causation FAR section 61.59 contenplates. In this
regard we note that it is far fromclear in the record whet her
any of the pilots saw the 8410-3 forns before respondent Mbore
signed them and at least two of themtestified that they had not
seen them after he had done so.

YContrary to the law judge's apparent belief, it is also
not enough, for purposes of establishing a section 61.59
violation, to show that the pilots, on learning that records
respecting them had been falsified or were for any reason
i naccurate, did nothing to correct the situation. Wile the |aw
judge may well be right that an airman has a duty to ensure the
accuracy of records bearing on his training and proficiency, a
breach of whatever duty an airman may have in this regard woul d
not be evidence of his falsification of records, created by
others, found or known to be inaccurate. Moreover, we have
previously rejected reliance on what an airman shoul d have known,
as opposed to a show ng of actual know edge, as a basis for
finding intent to falsify a record. See, e.g., Admnistrator v.
Juliao, NTSB Order No. EA-3087 (1990).
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filled out.®™ No such showi ng was made, or even attenpted, here.

Last, we think the respondents have denonstrated that the
law judge erred in affirmng a violation of the recordkeeping
requi renment in FAR section 135.63(b). In this regard, it appears
that the Adm nistrator, whose inspector nmay not have been
sufficiently precise in requesting the production of certain
docunents, faults respondent Aviance for not having supporting
records, such as daily flight logs and | oad mani fests, for dates
corresponding to the records it did supply on flight training.
See Conplaint at 6, paragraph 9. We agree with the respondents
that the retention schedule for such records, as to operations
for which they nust be prepared, is 30 days under section
135.63(d).*® W do not believe the evidence establishes that
respondent Aviance did not have, or failed to produce, records it
was required under section 135.63(b) to keep for 12 nonths.

Based on the foregoing, we do not find that safety in air
commerce or air transportation and the public interest require

the affirnmation of the Admnistrator's orders of revocati on.

At a minimum we think the evidence necessary to neet this
burden woul d i nclude some showi ng that the pilot had, directly or
otherw se, agreed to or endorsed the creation of a phony flight
check form

®Respondent s argue that section 135.63(d) only applies to
passenger flights, not training flights.
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ACCORDI NGLY, I T IS ORDERED THAT:

1. The Admnistrator's appeals are deni ed;

2. The respondents' appeals are granted; and

3. The initial decision of the | aw judge and the energency

orders of revocation are reversed.

VOGT, Chairman, COUGHLI N, Vice Chai rman, LAUBER, HART and
HAMVERSCHM DT, Menbers of the Board, concurred in the above
opi nion and order.



